Writ Petition No. 113/1992

The Goa Foundation; Peaceful Society

V/s

State of Goa; The Conservator of Forests; 

The Ministry of Environment and Forests; 

M/s Chowgule &Co.

Issue: The State of Goa granted Chowgule & Co., a mining firm, a lease of Survey No. 12 of village Potrem in Sanquem Taluka to build an iron ore beneficiation plant.  The Petitioners alleged that the site of the proposed beneficiation plant constituted one of the last remaining areas of primary forest in the ecologically sensitive region of the Western Ghats, having more than a 60% density of trees, thus making it a closed forest system.  

The Goa Foundation alleged that when this lease was granted and the land changed to non-forestry use, the required permission under Section 2 of the Forest Conservation Act, 1980 was not obtained.  Also, during the process of constructing the beneficiation plant Chowgule Co. felled many trees with out permission, in violation of Section 8 of the Goa, Daman & Diu Preservation of Trees Act, 1984. The Petitioners pointed out to the Court that once a forest is destroyed it cannot be replaced, but a beneficiation plant can be relocated. 
In 1992, by its interim order the High Court directed Chowgule Co. to halt all development and construction on Survey No. 12. During the pendency of the petition the Government of India gave post-facto approval to divert 4.44 ha of the forest for the beneficiation plant. However, in 2000, disposing of the writ petition the Court ruled that the lease was null/void, as permission under the Forest Conservation Act has to be prior and not post-facto. Therefore, it directed the State of Goa to restore the land to its original use.

Chowgule Co. appealed the order but the Supreme Court found no merit in the appeal and dismissed it.
Interim Order: 17/11/1992

Permitting the Chowgule & Co. to go ahead with the development activity would virtually frustrate the writ petition. Interests of justice therefore require us to grant interim relief.  The Company is directed to halt all development and construction on Survey No. 12 of village Potrem in Sanquem Taluka pending final disposal of the petition. 

Judgment:  21/7/2000

The lease granted by the State of Goa to Chowguls & Co. was contrary to law because the land sought to be used for setting up a beneficiation plant is forest.  The matter for determining what is forested land was concluded in the judgment of the Apex Court in T.N. Godavarman Thirumulkpad v. Union of India, 1996 (9) Scale 269, which held that “[t]he word ‘forest’ must be understood according to its dictionary meaning,” and when an area is recorded as forest by the Government.  According to Black Law Dictionary ‘forest’ means: “a tract of land covered with trees and one usually of considerable extent.” Survey No. 12 of village Potrem in Sanquem Taluka is reported to be covered by trees and although recorded in the revenue records as bharad land, mere incorrect recording will not prevent FCA from being made applicable if the lands is found to be forest. The permission subsequently obtained from the Ministry of Environment is not a prior permission as required by the Act hence the lease is invalid.  Accordingly, the lease granted in favor of Chowgule Co. is null and void.  The State of Goa is directed to restore the land to its original use.  Rule made absolute in the aforesaid terms.  There shall be no order as to cost.  
Supreme Court Order: 18/8/2008
A bare perusal of the provisions of the FCA would show that prior approval is required for diversion of any forested land and its use for some other purpose. There can be doubt that the land leased out the appellant was indeed forest.  Accordingly, there is no merit to the appeal and it is dismissed. 
